
























































Cinram International Inc., Re, 2012 ONSC 3767, 2012 CarswellOnt 8413

2012 ONSC 3767, 2012 CarsweliOnt 8413, 217 A.C.W.S. (3d) 11, 91 CB.R. (5thj 46
f. the Monitor is in support of the proposed Directors' Charge.
Bell Affidavit, paras. 249, 250, 254-257; Application Record, Tab 2.

(D) KERP Charge

90. The Applicants seek a KERP Charge in an amount of CAD$3 million over the Charged Property to secure the KERP
Retention Payments, KERP Transaction Payments and Aurora KERP Payments payable to certain key employees of
the CCA A Parties crucial for the CCAA Parties' successful restructuring.

91. The CCAA is silent with respect to the granting of KERP charges. Approval of a KERP and a KERP charge are
matters within the discretion of the Court. The Court in Grant Forest Products Inc., Re [2009 CarswellOnt 4699 (Ont.
S.C.J. [Commercial List})] considered a number of factors in determining whether to grant a KERP and 2 KERP charge,
including:

a. whether the Monitor supports the KERP agreement and charge (to which great weight was attributed);

b. whether the employees to which the KERP applies would consider other employment options if the KERP
agreement were not secured by the KERP charge;

c. whether the continued employment of the employees to which the KERP applies is important for the stability of
the business and to enhance the effectiveness of the marketing process;

d. the employees' history with and knowledge of the debtor;
e. the difficulty in finding a replacement to fulfill the responsibilities of the employees to which the KERP applies;

f. whether the KERP agreement and charge were approved by the board of directors, including the independent
directors, as the business judgment of the board should not be ignored;

g. whether the KERP agreement and charge are supported or consented to by secured creditors of the debtor; and
h. whether the payments under the KERP are payable upon the completion of the restructuring process.

Grant Forest Products Inc., Re, 57 C.B.R. (5th) 128 (Ont, S.C.J. [Commercial List]) at para. 8-24 [Grant Forest);
Book of Authorities, Tab 21.

Canwest Publishing Inc./Publications Canwest Inc., Re supra, at paras 59; Book of Authorities, Tab 16.
Canwest Global Communications Corp., Re supra, at para. 49; Book of Authorities, Tab 1.

Timminco Ltd.,, Re (2012), 95 C.C.P.B. 48 (Ont. S.C.J. [Commercial List]) at paras. 72-75; Book of Authorities,
Tab 22.

92. The purpose of a KERP arrangement is to retain key personnel for the duration of the debtor’s restructuring process
and it is logical for compensation under a KERP arrangement to be deferred until after the restructuring process has
been completed, with "staged bonuses" being acceptable, KERP arrangements that do not defer retention payments to
completion of the restructuring may also be just and fair in the circumstances.

Grant Forest Products Inc., Re, supra at para. 22-23; Book of Authorities, Tab 21.

93. The Applicants submit that the KERP Charge is warranted and necessary, and that it is appropriate in the present
circumstances for this Honourable Court to exercise its jurisdiction and grant the KERP Charge in the amount of CAD
$3 million, given:
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AbitibiBowater Inc., Re, 2012 SCC 67, 2012 CarswellQue 12490

2012 SCC 87, 2012 CarswellQue 12490, 2012 CarswellQue 12491, [2012) 3S.C.R. 443...

claims against the debtor's assets in order to maintain the status guo during negotiations with the creditors. When such
negotiations are successful, the creditors typically accept less than the full amounts of their claims. Claims have not

necessarily accrued or been liquidated at the outset of the insolvency proceeding, and they sometimes have to be assessed
in order to determine the monetary value that will be subject to compromise.

22  Section 12 of the CCA A establishes the basic rules for ascertaining whether an order is a claim that may be subjected
to the insolvency process:

[Definition of "claim"]

12. (1) For the purposes of this Act, "claim" means any indebtedness. liability or obligation of anv kind that, if
unsecured, would be a debt provable in bankruptcy within the meaning of the Bankruptcy and Insolvency Act.

[Determination of amount of claim]

(2) For the purposes of this Act, the amount represented by a claim of any secured or unsecured creditor shall be
determined as follows:

(@) the amount of an unsecured claim shall be the amount

(iii) in the case of any other company, proof of which might be made under the Bankruptcy and Insolvency
Act, but if the amount so provable is not admitted by the company, the amount shall be determined by
the court on summary application by the company or by the creditor; and ...

23 Section 12 of the CCAA refers to the rules of the Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3 ("BIA").
Section 2 of the BIA defines a claim provable in bankruptcy:

"claim provable in bankruptcy”, "provable claim" or "claim provable” includes any claim or liability provable in
proceedings under this Act by a creditor.

24  This definition is completed by s. 121 of the BIA:

121. (1) All debts and liabilities, present or future, to which the bankrupt is subject on the day on which the bankrupt
becomes bankrupt or to which the bankrupt may become subject before the bankrupt's discharge by reason of any
; . : ankrupt shall be deemed to be claims provable

in proceedlngs under thlS Act

25 Sections 121(2) and 135(1.1) of the BIA offer additional guidance for the determination of whether an order is
a provable claim:

121. . ..

(2) The determination whether a contingent or unliquidated claim is a provable claim and the valuation of such a
claim shall be made in accordance with section 135.

135. ...

(1.1) The trustee shall determine whether any contingent claim or unliquidated claim is a provable claim, and, if a
provable claim, the trustee shall value it, and the claim is thereafter, subject to this section, deemed a proved claim
to the amount of its valuation.
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